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THE LAW IS MORE THAN 

A COMPLIANCE MANUAL



The law is the business rulebook

The rules are not just for following

The rules can be used to get results

If you are  creative and strategic.





THE LAW IS A SWORD AND A SHIELD

 Make sure I can recover damages if they breach

 Make sure they cannot recover damages if I breach 

 Protect my “secret sauce”

 Make it easier to collect my invoices 

 Set it up so I can bring in investors, but keep control 

 Set it up to minimize the taxes

 Draft the lease so I have an out if I need it.



BUT HERE’S THE RUB…

 IN ORDER TO UTILIZE THE LAW…

 YOU NEED TO KNOW WHAT THE LAW IS …

 YOU NEED TO UNDERSTAND THE NUANCES 

 YOU CANNOT ASSUME IT IS WHAT IT WAS …

 YOU NEED TO PLAN FOR WHAT IT WILL

 EMPLOYMENT LAW 2018: VERY DIFFICULT



HAS ANYONE SEEN THE RULEBOOK? 

“Uncertainty Permeates Labor & Employment Landscape, 

According To Bloomberg Law's 2018 Outlook”

“Trump Administration Sets Labor Law on Uncertain Course”

“Amid Federal Regulatory Uncertainty, State and Local 

Employer Regulations Are on the Rise”

“Employers face uncertainty as HR regulations change 

course”

“Employment law: ‘Uncertainty will reign’”

THE STATE\CITY WILDCARD







“I WANT TO DO THE RIGHT 

THING.  HOW DO I DEAL 

WITH THE SEXUAL 

HARASSMENT ISSUE?”



THE SEXUAL HARASSMENT CULTURE SHIFT

 Sexual harassment = conduct that is sufficiently 

“severe or pervasive” to create a hostile work 

environment.  

 Not likely to change

 What will change is what “severe or pervasive” 

means to judges, juries and agencies 

There was a day when “separate but equal” was 

not discrimination

 Workplaces need to adjust, but that’s not enough.



THE SEXUAL HARASSMENT CULTURE SHIFT

 PROBLEM:  A sexual harassment policy is not enough.  

What about inappropriate conduct that is short of 

“severe and pervasive”

 Work culture = recruitment; retention; morale; reputation … 

 PROBLEM:  Where is the line?  To what extent can you 

regulate personal conduct without incurring a backlash?

 When does the culture cure become its own disease? 

 PROBLEM:  The defamation risks. 



THE RULES ARE CHANGING.  

YOU MUST CHANGE AS WELL. 

 Double down on sexual harassment, but… 

 Lower the bar: policies, procedures and training must 

address conduct that is less than severe and pervasive

 “Severe and pervasive” is a defined, litigated term.  You 

need to substitute other criteria that fit your workplace

 The new definition?  It depends...  Get guidance.

 Enforcement and conduct modeling must start at the top 

or the workplace culture shift will fail and backfire

 Defamation requires “publication” … so don’t. 



THE WORKPLACE RELATIONSHIP ISSUE 

MUST BE ADDRESSED

 PROBLEM:  WHEN A IS IN A RELATIONSHIP WITH B, 

AND B CAN AFFECT A’S WAGES, POSITION, ETC. 

 Absolute ban in the supervisory chain?  

 Mandatory disclosure?  Many companies: fire/discipline 

if fail to do so

 Transfer to another department?  Maybe for large 

companies, but feasible in smaller companies?

 Supervise the interactions to minimize sexual 

harassment?



THE WORKPLACE RELATIONSHIP ISSUE 

MUST BE ADDRESSED

 Whatever you do will call attention to the issue, 

which will be beneficial.  Most employees get it. 

 Key:  uniform, consistent enforcement

 Facebook and Google:  You get to ask a co-

worker out once, if turned down, barred from 

asking again.  Intent: stop unwelcome pursuit. 

 It has to start at the top. 



“CAN I TEST FOR DRUGS?  ARE 

THERE RESTRICTIONS?  WHAT 

CAN I DO IF THE TEST TURNS UP 

SOMETHING ILLEGAL?”



DRUG TESTING: 

DEVILS IN THE DETAILS

 PRE-OFFER

 ADA: cannot require a pre-offer medical exam

 Drug screen for unlawful drugs is not a medical exam 

 Screen for alcohol or prescription drugs is a medical exam 

(alcohol is legal)

 Safe: test post-offer, when proper medical exam is OK

 CONFIDENTIALITY

 Drug testing – no confidentiality requirements (because it is 

not a medical exam) … 

 Unless test reveals use of lawfully prescribed drug (which 

makes it a medical exam).



DRUG TESTING: 

DEVILS IN THE DETAILS

 REASONABLE ACCOMMODATION TRIGGERS

 Alcoholism is a disability.  Usually: accommodate with 

unpaid leave to recover.

 Use of unlawful drugs triggers no accommodation, unless 

employee is in recovery stage

 UNCERTAINTY: WHAT ABOUT OPIOIDS?

 Do not test pre-offer; opioids are legal = medical exam

 If positive, must discuss on an individualized basis limited to:

◼ Lawful use?

◼ If not, in supervised program (triggers ADA)?

◼ If lawful use, any interference with essential functions? 



DRUG TESTING: 

DEVILS IN THE DETAILS

 UNCERTAINTY: MEDICAL MARIJUANA

 PA and DE : Cannot discriminate or retaliate if properly 

using in accordance with state law

 NJ: Employer is not required to accommodate medical 

marijuana use … but the failure to do so could constitute 

disability discrimination. 



“MY EMPLOYEES ARE ARGUING ABOUT POLITICS 

ALL THE TIME. CAN I BAN THEM FROM TALKING 

ABOUT THIS KIND OF THING AT WORK?  WHAT 

ABOUT THEIR FIRST AMENDMENT RIGHTS?”



HOW FREE IS FREE SPEECH? 

 The First Amendment only applies to actions 

by the government.  Private companies can 

do what they want, except… 

 Be careful of the NLRA: “Section 7” rights.



“I HAVE KEY EMPLOYEES WHO KNOW MY 

MUST CRUCIAL INFORMATION – CUSTOMER 

LISTS, OPERATION DETAILS, FORMULAS, AND 

SO  ON.  I WANT THEM TO SIGN A 

COVENANT NOT TO COMPLETE, BUT I KEEP 

HEARING THAT MIGHT NOT BE EFFECTIVE.  

WHAT DO I DO?”



NON-COMPETES…

PLUS ADD-ONS AND WORK-AROUNDS

 Extremely important in this economy

 PA, NJ, DE: They are enforceable if they conform to 

certain criteria, subject to certain limitations

 State laws differs: it’s where the employee works that counts 

 Don’t try this at home

 PROBLEM: Will the employee sign it? 

 There are ways to make the non-compete easier to swallow

 IMPORTANT: Non-solicitation agreements are more 

palatable, easier to enforce, could be just as useful.



NONCOMPETES…

PLUS ADD-ONS AND WORK-AROUNDS

 IMPORTANT: A proper confidentiality and trade secrets 

agreement with enforcement provisions 

 IMPORTANT: Comply with trade secrets laws 

 IMPORTANT: “Golden handcuffs”

 IMPORTANT: What about independent contractors?

 IMPORTANT: What about employee inventions?



“I KEEP HEARING ABOUT ‘PAY EQUITY’ 

AND ‘EQUAL PAY’.  I PAY PEOPLE 

FAIRLY BASED ON MY JUDGMENT OF 

WHAT THEY ARE WORTH.  IS THAT A 

PROBLEM?  HOW DOES THE LAW GET 

INVOLVED IN WHAT I DECIDE TO PAY 

MY EMPLOYEES?”



PAY EQUITY: THE FEDS

 Why the recent interest?

 Did Queen Elizabeth really make less than Prince Phillip on The 

Crown?

 Equal Pay Act (1963): Gaps, differing interpretations 

 Can justify pay differences based on a seniority system, a 

merit system, quantity or quality of production, or a 

differential based on any other factor other than sex. 

 MESSAGE: Policies, procedures and documentation if equal 

work does not result in equal pay.  

 PROBLEM:  Relying on prior compensation 



PAY EQUITY: STATES AND CITIES

 NEW JERSEY  

 Prohibits unequal pay for “substantially similar” work.  

Applies to all protected classes, not just gender. 

 Heavy burden on employers to justify the difference, but 

allows seniority system, merit system, other factors such as 

training and experience.

 Cannot require employees to keep pay confidential.



PAY EQUITY: STATES AND CITIES

 DELAWARE

 Gender based

 Prohibits asking about compensation history, setting prior 

compensation minimum or maximum as a job qualification

 Curiously, only bars asking, does not bar employers from 

setting compensation based on history

 Curiously, may request and obtain compensation history 

after an offer of employment with terms of compensation has 

been extended, and for the sole purpose of confirming the 

job applicants’ compensation history.



PAY EQUITY: STATES AND CITIES

 PENNSYLVANIA

1968 law prohibiting gender discrimination based on 

pay for equal work, but allows differences based on 

a seniority system, a merit system, a system which 

measures earnings by quantity or quality of 

production, a differential based on any other factor 

other than sex …

No private right of action.  Can be the basis for a 

gender discrimination claim.



PAY EQUITY: STATES AND CITIES

 PHILADELPHIA

 First city 1) to prohibit requests for wage history, 2) to 

prohibit basing compensation on wage history

 Court banned 1) allowed 2)

 Message in Philadelphia 1): if you ask, you better be able to 

prove why you asked

 Message in Philadelphia 2): if there is a disparity, you better 

be able to establish a non-discriminatory reason.



“CAN I DO CRIMINAL 

BACKGROUND CHECKS? WHAT IF 

I FIND OUT SOMETHING I DON’T 

LIKE?  WHAT IS ‘BAN THE BOX’? 

ARE MY HANDS TIED?”



BACKGROUND CHECKS: THE FEDS

 FAIR CREDIT REPORTING ACT

 Applies when you engage a third party to do the 

background check

 Arcane requirements on when, how, disclosures and 

notices, what you do with the information

 Get advice, establish procedures, deal with a 

company that knows the requirements.



BACKGROUND CHECKS: THE FEDS

 EEOC GUIDANCE: Not the law, but the EEOC is bringing actions

 Do an "individualized assessment.“ Consider: 

 Facts or circumstances surrounding the offense or conduct

 Number of offenses for which the individual was convicted

 Age at time of offense 

 Work history since conviction 

 Rehabilitation efforts, e.g., education and training; 

 Employment or character references, other information 

regarding fitness for the particular position 

 Whether the individual is bonded.



BACKGROUND CHECKS: THE STATES

 PA: An employer may consider felony and misdemeanor 

convictions only to the extent that the convictions relate to the 

applicant's suitability for employment in the desired position. 

Employers must give written notice to any applicants rejected 

based wholly or partially on criminal records.

 NJ: An application may not inquire into an applicant's criminal 

record during the initial employment application process.  No 

restrictions on use of information thereafter. 

 DE: No prohibitions

 There are exceptions and limitations, mainly based on the 

requirements of specific positions, other laws.



BAN THE BOX

 PHILADELPHIA: one of the most severe

 No criminal history questions on applications

 No inquiries, background checks until after conditional offer

 Do not seek, consider any offense over seven years old

 Notice to applicants with copy of report and the basis for 

adverse action

 Keep the job open for 10 business days for the applicant to 

provide further information

 Individual assessment process (as in the EEOC guidance)

 Post summary of the law.



BAN THE BOX

 NEW JERSEY: one of the least severe 

 Employers are prohibited from inquiring about an 

applicant’s criminal history until the initial application 

process is completed (i.e., first interview) 

 Pre-emption

 No restrictions on inquiries, hiring thereafter

 DE: No law. 



THE TIMES, THEY ARE A-CHANGIN’

 JOINT EMPLOYEES

 INDEPENDENT CONTRACTORS

 “GIG” WORKERS 

 PROTECTED CATEGORIES

 NEW NON-EXEMPT THRESHOLDS 

 EMPLOYEE USE OF SOCIAL MEDIA



YOU MUST READ BETWEEN THE 

LINES AND UTILIZE EMPLOYMENT 

LAW, ITS NUANCES AND TRENDS, 

CREATIVELY AND STRATEGICALLY, 

OR … 





BUT IF YOU DO IT RIGHT… 




